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CARLSON, JUSTICE, FOR THE COURT:

1.  Aggrieved by the chancdlor’s ationsin failing to recuse himsdf, disdlowing consarvetor’ s fees
and directing partid repayment of consarvator’s fees, the stepson of theward has gpped ed to this Court

for rdigf. Fnding no revershble eror, we afirm the judgment of the Amite County Chancery Court.

FACTSAND PROCEEDINGSIN THE TRIAL COURT




2 OnMay 5, 2000, Michad Randdl Bardwdl (Randy), the sepson of Mary Cardline Lambert
Bardwdl (Mrs. Bardwell) petitioned the Amite County Chancery Court to be gppointed as consarvetor
of the person and etate of Mrs. Bardwdll, then eighty-three (83) years of age and asroke victim. By
order dated May 11, 2000, the chancdlor gppointed Randy to serve asthe consarvator. Theorder dso
required Randy to perform an inventory of red and persond property owned by Mrs Bardwdl and file
thisinventory with the court within sixty (60) days Randy aso was required to post a$500 bond. This
consarvaorship was established in cause number 2000-92 on the docket of the Chancery Court of Amite
County. On July 13, 2000, Randy filed in the conserveatorship cause a petition to enter into a timber
meanagement contract with Timber and Wildlife Management, Inc. in order to presarve the assts of Mrs.
Bardwdl’s esate, which induded the timber located on cartainred property belongingto Mrs Bardwell.
13.  Thefollowingday, Randy dsofiled aPetition for Appointment of aSuccessor Trudeeinassparae
cause (cause number 2000-139) inthe Amite County Chancery Court, requesting the court to gppoint him
as the successor trugtee for the Mary Lambert Bardwel Living Trust! Apparently, that petition was
granted because Randy, as successor Trudtee, subsequently joined in the Petition to Enter Into Timber
Manegement Contract which hed previoudy beenfiledin the consarvatorship cause. On August 29, 2000,
Randy petitioned the court to make monetary gifts of $10,000 to himsdf, his three children, and Ledie

Lambert (nephew of Mrs. Bardwel). In this petition, Randy swore under oath thet the vaue of Mrs,

The Mary Lambert Bardwell Living Trugt was etablished in 1991. Mrs Bardwall, the ward of
the underlying conservatorship, wasnamed asboth the Trustor and Trustee. The trust agreement provided
that if Mrs. Bardwe | should becomeunableto sarveas Trugteg, I've Jawdl Lambert, Randy, and Carolyn
Powdl, respectively, would serve as Successor Trudtees. In the petition to gppoint a successor trustee,
Randy dleged that Mrs. Bardwell could no longer serve as Trudtee by virtue of the consarvatorship, thet
I’ve Jawd| Lambert was deceased, and that Randy should therefore be appointed as the Successor
Trustee.



Bardwdl’ sestate, congsting of cash on hand, timber, red property and persond assats, was $1,851,426;
however, that petition was denied?

4. The Fores Management Plan was filed with the chancery court on September 1, 2000. Onthe
same day, the chancdlor entered adecree authorizing the Plan and likewise authorizing the consarvetor “to
pay such expenses and fees that have accrued to the consarvatorship and to continue to make such
payments as are deemed proper and to account therefore annudly.” At the end of this sentence, the
chancdlor insarted a commain place of the period and then insarted in his own handwriting the words
“induding consarvaor’ sfee to one (sic) of $27,000.”

1.  Theredter, on October 4, 2000, a Petition to Set Asde Consarvator, Appoint New Consarvator,
Provide an Accounting, and Issuance of a TRO or a Restraining Order was filed by Lester Lambert, J.
(Ledter) asnext friend of Mrs Bardwel. In this petition, Lester dleged thet Randy was not acting in the
best interest of Mrs. Bardwell in that Randy hed vidlated the gpplicable Satutes on numerous occasons
regarding the handling of Mrs. Bardwel'sedate. Leder dleged, inter dig, that Randy hed (1) faled to
provide medicd documentation that the establishment of the conservatorship was necessary; (2) failed to
post bond asrequired by satute and the chancdlor’ sorder; (3) failed to post asufficient bond snce Randy
subsequently filed apetition dleging the vaue of Mrs. Bardwd I’ sestateto bein excess of $1.8 million; (4)
faled to timdy file an inventory of the red and persond property of the edtate as required by atute and
the chancdllor’' s order; (5) made expenditures fromegtate funds without court authority; (6) entered into
atimber contract knowing thet a atimewhen Mrs. Bardwell was cgpableof underganding businessaffairs,

she had expresdy stated to Randy she did not want her timber cut; (7) filed a petition requesting the

ZAlthough thereis no order in the record indicating thet the petition was denied, in his opinion of
November 2, 2001, the chancdlor acknowledged thet the petition was denied, but that counsd Smply
never submitted an order to the court.



chancdlor to authorize Randy to “give away” $50,000 cash to himsdlf, his three children, and anephew
of Mrs. Bardwell; (8) sought excessive consarvator’ sfeesin the amount of $27,000; and (9) locked Mrs.
Bardwdl out of her home. Legter further prayed through the petition that a temporary restraining order
(TRO) be issued thereby prohibiting further timber cutting on Mrs. Bardwell’s property; thet a new
consarvator begppointed; that Randy bedirected to render an accurate accounting for dl moniesexpended
and recaived on Mrs. Bardwdl’'s behdf; and, that Randy be required to pay for the cogt of the
procesdings, induding atorney’sfees  Ffteen days after thefiling of this petition, the chancellor entered
an agreed TRO directing Randy to forthwith “cease and dess” from the cutting of timber on Mrs
Bardwdl’s property.

6.  Randy shortly theredfter filed a response generdly denying the materid dlegations of Lester's
petition, and on November 14, 2000, Randy filed aninventory reflecting estate assstswhich induded (1)
alife esaeinterest in ahome located on 120 acresin Amite County; (2) persond property located inthe
home and (3) checking and money market accounts and certificates of depost in the totd amount of
$360,459.69. On December 21, 2000, the chancellor entered an agreed order directing Randy, inter dia,
to “go forward with the bonding process;” to not expend any conservatorship monies other then that
necessary to gppropriately atend to Mrs. Bardwe I’ s persond and medicd needs; to give Mrs Bardwel
akey to her home and, to not “remove, damage or destroy anything” on the property.  In due course,
Randy posted a corporate surety bond in the amount of $350,000 on January 19, 2001. On February 5,
2001, the chancdllor entered an order gppointing atorney Joseph Stinson (Stinson) asGuardian Ad Litem
of Mrs Bardwdl. This same order directed Stinson to conduct an investigation and report back to the
court on whether Mrs. Bardwdll was in current need of a consarvator; whether Mrs. Bardwell was

mentdly cgpableof designating aconsarvator; and, whether Randy should remain asconservator andif nat,



who should be gppointed as consarvetor of Mrs Bardwe I’ s person and estate. Additiondly, by thissame
order order, the chancdlor gopointed Michad Faudt (Faudt), a cartified public accountant, to investigete
dl financid matters of the conservatorship estate and report back to the court.

7. OnMarch 21, 2001, Faud filed a report with the court thereby setting out the findings of his
investigation and further making certain recommendationsto the court. This report found, inter dia, thet
for the period of May 22, 2000 —to February 9, 2001, expenditures exceeded revenue by $41,565.59.
Mogt notably, the report likewise reveded that during this same period covering less than nine months,
Randy had received payments of $47,880.92.

8.  OnMarch 26, 2001, Sinsonfiled hisHrst Report of Guardian Ad Litem which contained spedific
findings and recommendations® Sufficeit to sateherethat thefindingsjustified Sinson’ srecommendations
to the court that (1) Randy should be removed as conservator and be required to file an inventory and a
find accounting as wel asjudtify the conservator’ sfeeof $27,000; (2) the consarvatorship process should
be begun anew with the gopointment of a new consarvetor; (3) atimber consultant should be employed
onanhourly bassand not on commission; (4) that any saleof timber from Mrs Bardwdll’ sproperty should
be trested as a sde of red edate as far as saeking court gpprovd for such sde (5) that the newly
gopointed consarvator should condder gppointing an independent etate planning atorney for Mrs.
Bardwdl’ sedtate; (6) that the current holder of thetimber contract should make an accounting asto timber
thus far cut and monies received from the conservatorship estate; and, (7) that a fiduciary should be

gppointed to protect Mrs. Bardwel’s Louisiana property.

*This detalled 13-page report reflects the Guardian Ad Litem's recognition of his duties and
responghilitiesto both Mrs. Bardwe l and the court. We commend hisdiligent performanceof theseduties
and respongihilities and further commend thisreport asamodd  for future court-gppointed guardians.
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9.  OnApril 2, 2001, anatorney on behdf of Mrs. Bardwell and Legter, filed aMation for Removd
of Consarvator requesting that Randy be removed as conservetor of Mrs. Bardwell’ s person and edtate.
Although nat filed with the derk until April 3, 2001, the chancdllor hed signed and marked filed on March
30, 2001, an order in response to the reports filed by the CPA and Guardian Ad Litem. This order
directed Randy to return moniesrepresanting unauthorized expendituresfrom edtate assts; toretrievefrom
the timber consultant and deposit into the consarveatorship account any monies held by the conultant and
due the estate; and, to re-eva uate and document the $27,000 daim for conservator’ sfees. Thesameday
ashow cause order was entered by the chancdlor thereby directing Randy to show cause, if any hecould,
asto why he should not be removed as conservator for Mrs. Bardwel. On April 5, 2001, the chancdlor
by order set a hearing date to determine if Randy should be removed as consarvator of Mrs. Bardwdl’s
personand estate. Alsoon April 5, 2001, an amended petition to remove Randy as consarvator wasfiled
dleging, anong other things, that Randy had been negligent and breeched his fidudary duty and that he
migrepresented hisfees. The amended petition further charged Randy’ s conduct throughout histenure as
consarvator asbeing not only in violation of numerous Satutes, but dso asexhibiting “recklessand cdlous
disregard of hisfidudiary obligationsto hisward, thereby rendering theward entitled to punitive damages”
Indue course, Randy filed aone-pageansver to themation for remova andinthisanswer, Randy besicdly
asserted thet in parforming his duties as consarvator he had complied with dl the gpplicable atutes and
acted gppropriately and inthe best interest of Mrs. Bardwdl. On the same day, Randly filed an answer to
the amended pdtition denying the materid dlegetions of that petition.

110.  OnMay 16, 2001, Mrs. Bardwell, Miched Faudt, and Martha Ann Powell, through counsd, filed
a pdition, in which the Guardian Ad Litem a0 joined, requedting the court to gopoint Faust as the

conservator of the estate of Mrs Bardwdl and Powd| asthe consarvetor of the person of Mrs Bardwll.



This petition dso reveded that a a hearing on May 14, 2001, Randy, with counsd, choseto withdraw as
the conservator of the person and estate of Mrs. Bardwell. By decree Sgned the same day, the chancdllor
granted the rdlief requested in the petition.

11.  OnJdunel4, 2001, Randy filed atyped log reflecting the dete and time and sarvice performed for
theedate Randy a0 filed aFrst Annud Accounting, detailing Mrs. Bardwell's Net Income, Expense,
and Asset Vdues  This accounting reflected the vdue of Mrs Bardwel’ sestateto be $ 1,712,433.78.
112.  OnJduly 23, 2001 the chancdlor ordered Randy to return any money expended by him which was
not specificaly authorized by the court and to file documentation supporting hisdam for consarvetor fees
in the amount of $27,000. The court set a hearing for September 4, 2001.

113.  OnAugud 3, 2001, the Guardian ad Litemfiled aresponseto the Frst Annua Accounting, dleging
that Randy had not adequetely documented feeshe had paid himsdlf. On August 15, 2001, the chancdllor
entered an order wherein he noted recaiving the documentation regarding judtification of the conservetor
feesand set ahearing for October 30, 2001.  The chancdlor hand-wrote on the order: “"Randy Bardwell
shdl immediatdy comply with this Court's prior order requiring repayment of dl fees not specificaly
authorized."

114. By /letter opinion and separate order, each dated November 2, 2001, and duly filed on November
9, 2001, the chancdlor issued addalled ruling asto Randy’ stenureas consarvetor of Mrs, Bardwell. The
fourteen-page opinion contained a procedurd higory and findings of fact and condusons of lawv. The
chancdlor found that Randy was entitled to a "' reasonable and gppropriate feg" of $4,385.55, as opposed
to the $27,000.00 previoudly paid to him.# The chancdllor dso found thet Randy paid himself an additiondl

$19,750.00 subsequent to entry of the order authorizing payment of the $27,000.00 consarvaor's feg;

4The actual amount was $27,062.50.



therefore, the chancdlor ordered thet the additiond conservator fee was without authority and must be
repad. A tota of $42,426.95 was ordered to be repaid by Randy at 8 percent interest.

115. It isfrom the chancelor's opinion and order of November 2, 2001, that Randy now appedls.
Although the procedurd higtory thus far given isnot complete, we have set out asmuch asis necessary for
the discussion of the issues before us.

STANDARD OF REVIEW

7116. Upon areview of a chancdlor's findings of fact, we will not disurb the factud findings of a
chancdlor unlesssuch findingsare manifestly wrong or dearly erroneous. Bower sWindow & Daoor Co.
v. Dearman, 549 So.2d 1309, 1312-13 (Miss 1989). Whenever there is subdantia evidence in the
record to support the chancdlor's findings of fact, those findings mugt be firmed. Denson v. George,
642 S0.2d 909, 913 (Miss. 1994) (citingJohnson v. HindsCounty, 524 So.2d 947, 956 (Miss. 1988);

Culbreath v. Johnson, 427 So.2d 705, 707-08 (Miss. 1983)).

DISCUSSION

l. WHETHER THE CHANCELLOR ERRED IN REFUSING TO
RECUSE HIMSELF.

17. Randy assartsthat the chancdlor ered in failing to recuse himsdf after making the comment thet
"I made some midakes by authorizing afeethat | did not have sufficdent information on, and | did not look
a dose enough... And inretrospect obvioudy | wish | hadn't donethat.” Randy dlegesthat the chancdlor
hed become sufficiently involved in the case to warrant recusal because the chancdlor confirmed the

gopaintment of consarvator, authorized him to enter into a timber management contract, authorized the



paymert of expenses of the consarvatorship, and authorized the $27,000 consarvator'sfee. This Court
disagrees with Randy’ slogic.
f18. The Code of Judicid Conduct, Canon 3C(1)® Sates, in pertinent part:

C.  Digydification.

() A judge should disqudify himsdf in a proceeding in which his
impertidity might reasonably be questioned, induding but not
limited to ingances wherer

€) he has apersond bias or prejudice concerning a

paty, or pesond knowledge of disputed
evidentiary facts concerning the procesding.

119. A meticulousreview of therecord reved s absolutdly nothing that would even remotdy suggest thet
the chancdlor should have recused hmsdf inthiscase. We have hdd that the chancdlor is the"ultimate

guardian® of wards. Jackson v. Jackson, 732 S0.2d 916, 920 (Miss. 1999). The chancdlor

understood his role and conduded the discusson of the history of the case with the following remarks

if Mr. Bardwell can justify those fees, then the court doesn't have any
problem goproving them. | don't think from whet he has filed thet thet
subgtantiates the $27,000 feg, and | think that it's my responghility to
bring that into question and | ‘ve done that. So | dont think it's
appropriate or necessary thet the court berecused. Infurtherance of thet
concern though and being careful and | think doing whet's gppropriate
under the law, | consulted with another chancdlor who's been sarving
probably four or fivetimeslonger than | have or inexcessof 30 yearsand
sought hislearned, wise, and longstanding experience and got the benfit

>Reference is made to the Code of Judicia Conduct asit exided a dl pertinent times rdating to
thetrial court procesdings. A new Codeof Judicid Conduct wasadopted by this Court on April 4, 2002.
Among ather things, the new Code of Judicia Conduct contains gender-neutrd language. Other than the
gender-neutral changes, thelanguage of the above quoted section remainsbascdly undtered inthe current
Code, and may now be found in Canon 3E(1)(a).



of hisopinion that he thought thet | was gopropriatein going forward and
hearing the matter.®

920. InBryanv. Holzer, 589 S0.2d 648 (Miss. 1991), we held that the chancdlor did not abusehis
discretion in refusing to recuse himsdf froma casein which he hed limited ex parte contactswith alavyer
representing a party in that pending case. In Bryan, we explained the criteriajudges should consder in
recusd:

Wheress here, the conduct of ajudge or chancdlor is being examined
under the dictates of acanon of the Code of Judicid Conduct, "'the Canon
enjoysthegausof law such that weenforceit rigoroudy, notwithstanding
the lack of alitigant's spedific demand.” Collinsv. Dixie Transport,
Inc., 543 So0.2d 160, 164 (Miss. 1989); Jenkinsv. Forrest County
General Hospital, 542 So.2d 1180, 1181 (Miss. 1989); Jenkins .
State, 570 So.2d 1191, 1192 (Miss. 1990). The sandard by which this
Court detlermines if ajudge should have disqudified him or hersdf, isan
objective gdandard under Canon 3. "A judge is required to disqudify
himsdf if a ressonable person, knowing dl the drcumstances, would
herbor doubts about his impatidity.” Rutland v. Pridgen, 493 So.2d
952, 954 (Miss. 1986); Jenkins, 570 So.2d a 1192; Coallins, 543
So0.2d a 166. The presumption is "that a judge, sworn to administer
impartid judtice, isquaified and unbiased. To overcomethe presumption,
the evidence mugt produce a'reasonable doulbt’ (about the vdidity of the
presumption) [.]" Turner v. State, 573 So.2d 657, 678 (Miss. 1990).
When a judge is not disqudified under the condtitutiond or Satutory
provisons, "the propriety of his or her gtting is a question to be decided
by the judge and is subject to review only in case of manifest abuse of
discretion” Ruffin v.State, 481 So.2d 312 a 317 (Miss. 1985)
(quating McLendon v. State, 187 Miss. 247, 191 So. 821, 823
(1939)); Buchanan v. Buchanan, 587 So.2d 892 (Miss. 1991);
Turner, 573 So.2d a 677.

°So that there can no misunderstanding, the chancdlor likewise acted appropriatdly in consuiting
another chancdlor. While Canon 3 A(4) of the former Code of Judicid Conduct prohibited ajudge sex
parte communication concerning a pending or impending procesding, the Commentary dated thet this
prohibition did not preclude a judge “from consulting with other judges, or with court personnd whose
function isto ad the judgein carrying out hisadjudicative duties”  Corresponding language in the current
Code of Judicid Conduct may be found in Canon 3B(7)(C).
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Bryan, 589 So.2d at 654.

21. InCoallins, wereversed acircuit court’ sorder enforcing an ord settlement agreement reached on
the day of trid when the drcuit judge was purportedly afact witness concerning the disputed facts going
to the very heart of the issue of whether to enforce the settlement agreement. We directed thet upon
remand, the drcuit judge should recuse himsdf from further partidpation inthe case. Collinsv. Dixie
Transp., Inc., 543 S0.2d 160, 167 (Miss. 1989). Wehavedsofound that recusd waswarranted where
the chancdlor had a pecuniary interest in the outcome of the case Stephens v. Mayor & Bd. of
Aldermen of City of Natchez, 261 So0.2d 486 (Miss. 1972).

122.  Tumning to the rdevant facts of the case before ustoday, we are firmly convinced that there was
absolutdy no red or percaived reason for the chancdlor to recuse himsdf. Randy argues that the
chancdlor’ srecusd was warranted when the chancelor had become suffidently involved by hispresding
over the case, confirming Randy's gppointment as consarvator, authorizing him to enter into a timber
management contract, authorizing himto pay expensesof the consarvatorship, and authorizing the $27,000
consavator's fee however, this argument iswithout merit. Randy seemsto think thet the chancdlor hed
perhaps prgudged his case when he admitted making midtakes in authorizing a fee without sufficent
informetion and in turn Sated thet “1 wish | hadn't done that.” However the chancdlor further found thet
if Randy could subsequently judify the fees he®[didn't] have any problem gpproving them.”

123. Ifweweretodedaretoday onthefactsof thiscasethat the chancdlor hed * sufficent involvement”
which warranted recusd, we would be establishing a dandard whereby dl chancdlors would have to
recusethemsdvesfrom al materstriedin thar courtswheran they hed previoudy heard anything involving
the caze To cary this scenario out further, if “subdantid involvement” in a case (or a party) were
legitimate grounds for recusd, adrauit judge or county judge with five indictments on the same defendant

11



would haveto get four other judgesinvolved in presiding over the remaining cases because of “ subgtantia
involvement” with the arimind defendant in thefirst case. Obvioudy, thisisbut oneexample of numerous
abaurdities which would result from such adedaration.

124.  After dl, when we get right downtoit, dl the chancellor was doing once heredlized amisakewas
meade was reecting in a manner inherently ingrained into our chancelors to do equity and to protect the
ward and her esate. Over seventy years ago, this Court informed our chancellorsthet they were* superior
guardians’ over persons under adisahility, and that our chancery courts“mudt teke dl necessary Sepsto
consarve and protect the best interest” of the wards of the court. Union Chevrolet Co. v. Arrington,
162 Miss. 816, 138 So. 593, 595 (1932).

125. Keeping in mind the Union Chevrolet and Jackson mandates and the above discusson

regarding recusd, wefind no bassfor the chancdlor' srecusd inthe casesub judice. A dosereview of
the entirerecord inthiscasereved sthat thelearned chancdllor wasastutdy avare of hisconditutiond oeth,
his duty to theward, and his ethica responsibilities under the Code of Judicid Conduct.

126. Theefore thisissueiswithout merit.

. WHETHER THE CHANCELLOR ERRED IN FINDING RANDY'S
FEESWERE INAPPROPRIATE AND UNREASONABLE.

127.  Inaddressing thisassgnment of error, we turn to our Satutes and rules. Miss. Code Ann. § 93-
13-35 (Rev. 199) dates:

The chancery court or chancdlor in vacaion, may, a discretion, sttlethe
sum to be expended in the mantenance and education of award, having
regard to his or her gation, future progpects and destination; and may
dlow expendituresin excessof theincome of theedtate, and, if necessary,
may order sde of so much of the persond etate asmay be necessary to
meat such expenditures. And if the persond etate and the rents and
profits of the red edae be not suffident for the mantenance and
education of the ward, the court may, on invedigation, decreethe sde of

12



such pat of the red edate of the ward as may be necessary for the
purpose; but if it be more advantageous to the ward, the court may order
the sde of red edatein preference to the sdle of persond property. No
guardian shall make any expenditure in excess of hisward's
income for the ward's support and education without a
previousorder of thecourt or chancellor authorizingthesame.

(emphags added). Miss. Code Ann. 8 93-13-38(2) (Supp. 2002), as amended in 1996, dates, in
pertinent part:

It shdll be the duty of the guardian of wards defined by Section 1-3-58,
Missssppi Code of 1972, to improvethe estate committed to hischarge,
and to gpply so much of the income, profit or body thereof as may be
necessaxy for the comfortable mantenance and support of the ward and
of hisfamily, if hehave any, after obtaining an order of the court
fixing the amount....

(emphasis added). Miss. Code Ann. 8 93-13-259 (Rev. 1994) dates

Shauid the court gppoint the conservator of the property or person or
property and person of the subject party, the said conservator Sl have
the same duties, powers and respongihilitiesasaguardian of aminor, and
dl laws rddive to the guardianship of aminor shdl be goplicdbleto a
consarvor.

Wefind further guidance in the Uniform Chancery Court Rules (UCCR). UCCR 6.11 dates

Evey peition by afidudary for the dlowance of commissons, or for
compensationfor extrasarvicesand expenses, shdl show thetotd amount
of theestate coming into hishands, thetota amount disbursed, thebadance
on hand, the nature and extent of the sarvice rendered and expense
incurred by him, and thetotd amount previous alowed to him on acoount
thereof. Feesfor fiduciaries and attorneys shall not be based
on the value of any real property.

(emphasi's added).
128.  Areview of therecord revedsthat the chancdlor did not in any way abuse hisdiscretioninfinding
that Randy’ s consarvator’ s fee was both ingppropriate and unreesonable. Randy firgt filed his petition for

gppaintment as conservator on May 5, 2000, and he was gppointed conservator of Mrs. Bardwell’s
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personand estate on May 11, 2000. Hisfirgt act asconsarvator wasto file apetition to enter into atimber
management contract, knowing that Mrs. Bardwell was opposed to the cutting and sdling of her timber.
On August 28, 2000, hefiled apetition to dishurse gifts of $10,000 eech to himsdlf, histhree children, and
Lester Lambert. Hethenfiled aten-year Forest Management Plan on September 1, 2000, with the Sated
purpose being "to protect and enhance each acre in producing the most inwildife hebitat and income for
landownersto enjoyment (S¢)." On September 1, 2000, the chancellor by decree authorized Randy to
enter into the timber management contract, which decree contained the following provison:

IT ISFURTHER ORDERED, ADJUDGED AND DECREED, thet the

Consarvator/Successor Trudtee be and he is authorized to pay such

expenses and fees that have accrued to the consarvatorship and to

continue to make such payments as are deemed proper and to account

therefore annudly, including the conservator's fee to one of

$27,000.00.
(emphedgsadded). Theitdiczed portion of the decree was handwritten.
129.  On September 8, 2000, Randy filed a nine-page handwrritten log of the time he spent working on
theesate. Thelog detailed the date, time, and the tasks performed. He billed each hour a $125, which
care out, according to hislog, to $27,062.50. The next document thet followsin the record isthe Petition
to Set Asde Consarvator, Appoint New Consarvator, Provide and Accounting, and Issuance of aTRO
or a Redraining Order, filed by Mrs. Bardwdl and Lester G. Lambert, ¥. An Agreed Temporary
Redraining Order was filed on October 19, 2000, wherein it was ordered that Randy agreed to
immediady cease and desst from cutting timber from Mrs. Bardwdl'sland.  An inventory, filed on

November 14, 2000, reved ed the assets of the ward to cong g of alifeesaeinterest in Mrs Bardwdl's

home and property condsting of 120 acresin Amite County, persond property in and about the home, a
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$345,446.77 bdance in an AmSouth Premium Money Market account, and a$15,012.92 bdanceinan
AmSouth checking account.

130.  We find based on the record that the chancdlor was in eror ininitidly authorizing the $27,000
consvator’ s fee as such awvard was dearly unreesonable. Additiondly, there is nothing in the record
which convinces us Randy’ s actions comported with the provisons of Miss. Code Ann. 88 93-13-35 or
93-13-38. Nor was the petition accompanied by proof of the assets in the conservatorship and the
inventory was not filed until two months later. Thisfiling of inventory was beyond the 60-day deedline
ordered by the chancellor and beyond the three-month deedline mandate by Miss Code Ann. § 93-13-
33

131 Although Randy now arguesthat the etate wasvaued a $1,712,433.78, thefird evidenceinthe
record of this figure is the Frs Annud Accounting filed on June 14, 2001. According to Randy’s
acocounting, the estate consgsted of redl property assessed a avaue of $1,000 per acre ($717,200), the
egimated vaue of timber fromtheland ($677,000), and $318,233.78 in bank checking and money market
accounts and certificates of deposit. Accepting the uncut timber asred property, thetotd vaue of thered
property in the edtae, according to Randy, was $1,394,200. UCCR 6.11 forbids payment of

conservetor' sfeesbasad on the vaue of red property. Rule6.11 expresdy providesin pertinent part thet

"Miss. Code Ann. § 93-13-33 (Rev. 199%4) dates.

Eveay guadian shdl, within three months after his gppointment, return to
the court, under oath, atrue and perfect inventory of the estate, red and
persond, and of dl money or ather things whichhemay haverecaved as
the property of his ward; and he shdl return additiond inventories of
whatever he may subssquently receive. And he shdl annudly return an
inventory, under oath, of the increase of the edtate, if there be any. A
guardianwho shdl fall to return inventariesmay beremoved and hisbond
put in suit, unless he can show cause for the defaullt.
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"[f]eesfor fiduciariesand attor neys shall not be based on the value of any real property.”
Randy likewise vidlated the provisons of UCCR 6.11 in not properly documenting via an gppropriately
filed petition his judtification for receiving a$27,000 consarvator’ sfee

132.  Nor wasthemétter ever properly submitted to the chancdlor. Therecord doesnot reflect thet the
chancdlor hed the gatutorily-mandated filings before him to make adetermination asto the consarvaor's
fee. Theonly mention of the assets of the etate before the entry of the order authorizing the consarvaor's
feeisRandy’ s petition to digtribute $50,000 from Mrs. Bardwdl I’ sestate to himsdlf, histhree children, and
Ledie. That petition reflects the estate to be vaved a $1,851,426.

133.  Further, Miss Code Ann. § 93-13-35 requires that “[n]o guardian shal makeany expenditurein
excess of hisward'sincomefor theward's support and education without aprevious order of the court or
chancdlor authorizingthesame”" Therewasno proper documentation beforethe court detailing theincome
of theward, and, as such, the authorization of the consarvator'sfeewasin aror.

134.  For thesereasons, we find thet the chancellor erred in awarding consarvator’ s feesin the amount
of $27,000; however, because the chancdlor subsequently entered an order which remedied the earlier
mistake, we affirm that order of the chancdllor awvarding a consarvetor’ s fee in the amount of $4,385.55
and requiring repayment to the edate for the difference.

.  WHETHER THE CHANCELLOR ERRED IN FINDING RANDY
HAD RECEIVED UNAUTHORIZED FUNDS.

135.  Thethird assgnment of error iswhether the chancdlor erred in hisfinding that additiond feeswere
paid without court authority. Randy relies on the chancdlor's order of September 1, 2001, granting
additional payments as"expenses’ envisoned by the order:

IT ISFURTHER ORDERED, ADJUDGED AND DECREED, thet the
Conservator/Successor Trugtee be and he is authorized to pay such
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expenses and fees that have accrued to the consarvatorship and to

continue to make such payments as are deemed proper and to account

therefore annudly, including the conservator's fee to one of

$27,000.00.
However, dter theentry of thet order, Randy paid himsdlf an additiond $19, 750 over atwo-month period.
Using the same reasoning as above, these additiond paymentsarein violaion of Miss Code Ann. 8893
13-35 and 93-13-38, aswell asUCCR 6.11. Therecord revedsno request to the Court for payment of
these funds.  In an andogous Stuation this Court held that a chancdlor did not abuse her discretion by
removing aconsarvator who, inter dia, did not seek court gpprova before making certain expenditures.
In re Mathews, 633 So.2d 1038 (Miss. 1994). We held that the conservator’s failure to seek court
goprova before making expenditures was "[m]juch more serious' then his falure to make an annud
accounting. Miss. Code Ann. 8 93-13-38 "reguires that a court order fixing the amount to be spent for
the care and maintenance of the ward be obtained prior to meking such expenditures” 1 d. at 1039.
136. Not only wasthe chancdlor totdly free of eror in finding thet Randy hed received unauthorized
funds which mandated his repayment to the estate, the learned chancellor was eminently correct.

CONCLUSON

137.  Thechancdlor dearly did not abusehisdiscretionin refusing to recuse himsdlf from thiscase. Once
the chancdlor redized that an eror had been committed in authorizing Randy to recaive a $27,000
conservator’ sfee fromMrs. Bardwell’s esate, he proceeded to farly and impartidly revigt the issue to
determine the gppropriate action to take while a dl times gppropriatey preserving estate assats until find
resolution of thisissue. To thisend, the chancdlor proceeded to meticuloudy consder the issues before
him. Indue course, the chancdlor entered hisfourteen-page opinion and order conggent therewith which

found that Randy was entitled to a "reasonable and gppropriate fee" of $4,385.55, as opposed to the
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$27,000, and that additional fees of $19,750 Randy paid himsdf were without authority and must be
repaid. Thusthe chancdlor appropriatey ordered Randy to remburse Mrs Bardwe I’ sestatiethe sum of
$42,426.958
138. Theadtivity inthis consarvatorship as reveded by the record certainly is not indicative of how a
consarvator should handle the effairs of award. Infact the origind consarvator’ s actionsin this case are
indictive of what a consarvator should not do in properly representing a ward.  Conservetors and
guardians who might be of an indination smilar to that of the origind consarvator in this case should not
expect mercy from our chancellors or the gopdlate courts.
139. Hnding no reversble error, we afirm the order of the Chancery Court of Amite County,
Missssippi.
40. AFFIRMED.

PITTMAN, CJ., McRAE AND SMITH, P.JJ., WALLER, COBB, DIAZ AND

GRAVES, JJ., CONCUR. EASLEY, J., DISSENTSWITHOUT SEPARATE WRITTEN
OPINION.

8Agan, we kegp in mind that in order to arive a this sum, we mus accuratdly reflect thet the
$27,000 figure referred to throughout this opinion is actudly $27,06250. Thus $27,062.50 plus
$19,750.00 minus $4,385.55 equds the sum of $42,426.95.

18



